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1. INTRODUCTION 


The question presented in this chapter is as follows: To what extent do regulations 
impinging upon the ownership or content of the broadcast media contravene the Charter? The 
chapter begins with a consideration of the impact of Charter s. 15's equality rights guarantee on 
this issue. Next, attention turns to federal regulation of the ownership of broadcast 
establishments. Thereafter, a consideration of the validity of regulations which purport to control 
the content of broadcasts is considered. Finally, attention turns to the regulation of cable 
television services. 


In reviewing these materials, it is important to keep in mind the background materials set 
out in the preceding chapter. As well, consider whether the regulations imposed on the broadcast 
media in these cases could withstand constitutional challenge if they were imposed in identical 
terms on the print media. 
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CHAPTER 18 
MEDIA INFRINGEMENTS OF FREEDOM OF EXPRESSION 
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1. INTRODUCTION 


Ordinarily, the media finds itself as the plaintiff or applicant in Charter cases, and is in 
the position of asserting a free expression claim. In that capacity, media advocates usually call 
for a broad definition for Charter s. 2(b), so as to maximize the scope of its protections. 
However, what happens when the tables turn, and the media becomes the defendant in a Charter 
case? This unusual situation could arise in a situation where a member of the public claims that 
the media have infringed their freedom of expression. Perhaps the most obvious example of this 
would be where members of the public contend that they have a constitutional right of access to 
the media. In such situations, the media is confronted with challenges to its authority, its ethics, 
and the scope of its power. Such cases call upon society to view the media as a player in the 
world of politics and ideas, and not simply as a conduit for information, or as a surrogate for the 
public. 


This chapter focuses on the question whether, and to what extent, the media can itself be 
the targets of free speech claims. It begins with a consideration of the question whether the 
public has a right of access to the media, so as to get air time or print space to get their own 
message across through the instrumentality of the press or broadcast media. Next, attention turns 
to the question whether individual journalists have some redress if their media employer attempts 
to limit their expression. Finally, the question of whether members of the public have some 
redress against a media establishment to ensure that their interview is accurately quoted, is 
considered. 
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2. RIGHT OFACCESS TO THE MEDIA 


The concern about access to the media is of particular importance in light of two 
developments. First, through the expansion in this century of the media from print, to radio, and 
then to television, the capacity of the media to rapidly reach a large audience, and to influence 
public opinion has grown substantially. Second, the increasing concentration of ownership of the 
media, and the substantial barriers to entry into the media marketplace as a competitor, combine 
to undermine the capacity of competition among media establishments to serve as an independent 
force to ensure the airing of as diverse a range of viewpoints as possible. 


In the face of these circumstances, it is contended either as a matter of legislative or 
regulatory policy, or as a matter of constitutional right, that members of the public should have a 
right of access to the media, so as to ensure that a diversity of opinions and viewpoints can vie 
for acceptance in the marketplace of ideas. Within the institutional media, resistance to such 
claims arise from a strong desire for the media to retain sole authority over what messages are 
disseminated by way of print or broadcast. Owners of media establishments may well protest 
that others should not be able to use their property to disseminate a message of which the owner 
disapproves. 


An irony in the debate between those who advocate for a right of access to the media, and 
those who oppose it, is that each invokes freedom of expression to support their case. 
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4. CONTROL OVER THE PUBLICATION OR BROADCAST 
OF INTERVIEWS 


The media generally would contend that only it can decide what portions of an interview 
with a member of the public should be broadcast or published. Reporters are ordinarily not 
desirous of having an interviewee pick and choose which portions of an interview can be 
published. They fear that an interviewee might attempt to manipulate a story, or retract 
embarrassing statements, through this process. They also hold to the fundamental tenet of 
journalism that it is for the media to decide what should be printed or broadcast, and not for 
interviewees. The interviewee's control over the process, they would contend, occurs at the 
interview itself, when the interviewee is free to decide what to say, and what not to say. 


In contrast, an interviewee might protest that if there is no control over the use of the 
interview, it is open to the media to edit the interview in a fashion which, intentionally or 
unintentionally, will leave the public with an unfair or inaccurate perception of the interviewee's 
views or statements. 


To what extent does the Charter enable an interviewee to insist on having a role in the 
selection of portions of an interview to publish or broadcast? 
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5. JOURNALISTS' FREEDOM FROM THE PRESS 


With Canada's mainstream mass media being highly concentrated and corporate in 
structure, to what extent does freedom of press amount to a corporate right, and to what extent is 
it an individual right? What authority does the media, public or private, have to take action 
against its employees if they express a public viewpoint which is discordant with the corporate 
position taken by their employer? Do journalists have any protection against infringements of 
their freedom of expression by the media? 


Notes and Questions 


Pr A journalist who hosts an open-line radio program ts elected as president of the union 
which represents journalists working for his employer. He makes a public statement about the 
union's opposition to the impending free trade agreement between Canada and the U.S. His 
employer takes disciplinary action against him, because his action allegedly undermines the 
public's perception of him as politically neutral -- a perception which the employer considers 
especially important in light of the fact that as an open-line talk show host, it is critical that the 
audience perceive the broadcaster as affording to all a fair chance to voice their views. 


Does the journalist have a constitutional complaint against his employer? What if the 
employer is a private sector broadcaster? What if the employer is the CBC? 


2s Would your answer to the preceding question be different if the journalist was a news 
reporter, instead of a talk show host? What if he was the anchorperson on the nightly national 
news? What if he is an editorial columnist? 

8: Assume that the journalist in the foregoing questions files a complaint against his 
employer with the CRTC. Assume that the CRTC has a policy that licensees must allow their 
staff reasonable protection for their freedom of expression, so long as it is not in conflict with 
their work responsibilities. Assume further that the CRTC accepts the journalist's complaint, and 
proposes to take action against his employer. Does the employer have any Charter redress? 


4. Are your answers to the preceding questions different if the journalist was working for a 
newspaper? 
a: Would your answers to the foregoing questions be any different if the journalist could 


produce evidence of intense corporate concentration in the media? What if his employer 
produced contrary evidence, showing a strong measure of competition in the media marketplace? 
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CHAPTER 19 
THE RIGHT TO ATTEND JUDICIAL PROCEEDINGS 
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1. INTRODUCTION 


"A trial is a public event. What transpires in the court room is public property (Craig v. Harne 
67 S. Ct. 1249 (1947), per Douglas J. at 1254) 


The following section deals with freedom of expression and press issues relating to the 
operation of the justice system. These issues can be compendiously referred to as "open justice’ 
issues, since they all pertain to the extent to which our justice system is open to the public. 


This unit is divided into three chapters. This chapter examines the extent to which the 
public, including the press, have a constitutional right to attend court proceedings under the 
Charter. Chapter XVII examines the constitutionality of restrictions on the reporting or 
dissemination of factual information about court proceeding, especially (though not exclusively) 
when the case ts still pending, or "sub judice". Chapter XVIII addresses the question whether the 
Charter guarantees a constitutional right to criticize judges, courts, and court decisions. 


In considering the issues raised in these chapters, there are several overarching questions 
which should be contemplated. First, why is it that there has been so much free expression 
litigation in the open justice area? This is perhaps the single most litigated subject under s. 2(b) 
of the Charter to date. Second, what values or interests are at stake when we consider the extent 
to which the justice system should be open to public attendance, and subject to media reporting? 
The open justice subject is traditionally called the "free press/fair trial debate". However, are free 
press and fair trial the only issues at stake in this area? Is the open justice subject fundamentally 
a "debate" or a reconciliation of these and perhaps other values? Third, why is it that the law 
regulates speech about the judicial system more intensely than speech about any other public 
institution? Is there something different and unique about our justice system, meriting this legal 
attention? Alternatively, are legislators, judges and lawyers more attentive to this public 
institution because it is the one with which they have the closest association and familiarity? 


Long before the Charter, there has evolved a strong common law and statutory 
requirement that civil and criminal courts conduct their proceedings in public. In the criminal 
law particularly, exceptions to this openness requirement were few in number, and were required 
to be narrowly construed. (See M.D. Lepofsky; Open Justice: The Constitutional Right to Attend 
and Speak About Criminal Proceedings; (Toronto: Butterworths, 1985) at pp. 23-44). The 
conduct of criminal proceedings in private, contrary to this requirement, amounted to a 
jurisdictional error, which could lead to the quashing of a conviction (see R. v. Greenwood, 
[1948] 2 D.L.R. 347 (Alta C.A.)) 


The common law and statutory tradition of court proceedings in public was very rarely if 
ever linked to values of freedom of expression and press. Rather, it was tied to concerns that 
courts be accountable, that witnesses be compelled by public scrutiny to give honest testimony, 
that justice both be done and be seen to be done, and that abuse by judges, police and prosecutors 
be prevented (A.G. N.S. v. MacIntyre, [1982] 1 S.C.R. 175). 


The questions presented in this chapter include the following: Can this tradition of open 


court proceedings be translated into a constitutional right of the press and public to attend court 
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proceedings? If so, what limits on public attendance in court could be justified under s. 1 of the 
Charter? If there is a constitutional right to attend court proceedings, what is the ambit of this 
right? Does it include a right to inspect or copy court exhibits? Does it include a right of the 
media to televise court proceedings? Moreover, if there is a Charter right to attend court 
proceedings, does it extend to proceedings before administrative tribunals? 
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CHAPTER 20 
THE RIGHT TO SPEAK AND PUBLISH ABOUT COURT PROCEEDINGS 
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1. INTRODUCTION 


Canadian law is replete with statutory provisions which prohibit the publication of 
specified information about court proceedings. Some come into operation automatically, and do 
not require a court order to trigger them. For example, s. 542(2) of the Criminal Code bans pre- 
trial reporting of a confession or admission tendered into evidence at a preliminary hearing. 
Others come into effect only if a court makes a non-publication order. For example, s. 539 of the 
Criminal Code provides that where an accused so requests, a judge must order the media not to 
report any of the evidence tendered at a preliminary hearing until conclusion of the case. Some 
of these non-publication provisions are only temporary, while others operate in perpetuity. For 
example, ss. 486(3)-(5) of the Criminal Code bans for all time the reporting of a sexual assault 
complainant's identity, if the complainant requests such. In contrast, s. 539, supra, only bans 
reporting of preliminary hearing evidence until the end of the case. 


In addition to these statutory provisions, the common law crime of contempt of court, 
preserved under the Criminal Code, includes offences of contempt in the face of the court (such 
as refusing to testify), and contempt out of the face of the court. This latter offence includes, 
among other things, the offence of sub judice contempt. Sub judice contempt involves the 
publication of information which has the reasonable tendency to interfere or prejudice the 
administration of justice. Pre-trial reports of the accused's criminal record, or of inculpatory 
information will tend to constitute a contempt. It appears that one exception to this rule provides 
that accurate reporting or publication of information disclosed in open court at a pre-trial 
proceeding, such as a preliminary inquiry, is per se not a contempt even if the information is 
highly prejudicial to the accused, although the vagueness of the defence's definition makes its 
reach difficult to ascertain. (See M.D. Lepofsky; Open Justice: The Constitutional Right to 


attend and Speak About Criminal Proceedings; (Toronto: Butterworths, 1985)) 


As well, a number of judges, and particularly those in courts of superior or general 
jurisdiction, have claimed to have inherent power to ban publication of reports about proceedings 
before them, even in the absence of any statutory mandate to issue such press restrictions. Some 
claim this to be part of the court's inherent power to control its own processes. 


What is the scope of permissible limitations on reporting or public statements about court 
proceedings? 
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THE RIGHT TO CRITICIZE COURTS 
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1. INTRODUCTION 


Traditionally in Canada, public criticism of courts, and of judicial decisions has been 
muted and temperate. At the close of a case, when a decision is rendered, if parties give media 
interviews at all, it is not unusual for the winning party to exclaim their delight with the decision, 
while the losing party hesitantly says that they are not pleased with the outcome, and will file and 
appeal. This restraint is most absent in the setting of law schools, where court decisions are 
exposed to intense criticism on an hourly basis. 


This situation is traceable to the existence in law of rather severe restrictions on the 
criticism of courts. It is a situation which one might readily call into question at the current point 
in Canadian history. Courts are now called upon to address questions of important public policy 
in intensely controversial areas, to an unprecedented degree, in light of the Charter's enactment. 
Moreover, Canadians are increasingly attentive to the conduct of courts, and the attitudes of the 
judiciary, in light of heightened concern about gender bias in the judiciary, judicial attitudes 
towards racial minorities such as Canada's first nations, and the like. 


The question therefore presented in this chapter is: to what extent does the Charter's free 
expression guarantee constitutionally protect criticism of courts, judges, and judicial decisions? 
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2. CONTEMPT OF COURT BY SCANDALIZING THE COURT 


Traditionally, criticism of courts has been subject to severe legal restriction. Criminal 
Code s. 298 creates the offence of defamatory libel, while s. 307(1) creates an exception for fair 
reports on public proceedings before a court and s. 310 creates an exception for fair comment on 
the public conduct of "a person who takes part in public affairs". However, the most pronounced 
restriction on criticism of courts is the common law offence of contempt of court. The contempt 
doctrine includes the offence of scandalizing the courts. By this offence, it is an offence to say 
anything which creates a tendency to or which lowers the authority, standing, and reputation of 
the court in the community (See Lepofsky; Open Justice: The Constitutional Right to Attend and 
Speak About Criminal Proceedings (Toronto: Butterworths, 1985).) 


The traditional rationales for the scandalization offence are that unfair criticism of courts 
will lessen public confidence in the judiciary, and hence, render the courts less effective at 
dispensing justice. Moreover, judges are unable to defend themselves from criticism, because of 
traditional restrictions on public comment by judges on cases in which they have been involved. 


To what extent can the law be employed to punish a person for criticism of courts, judges, 
or judicial decisions? 
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Notes and Questions 
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1. INTRODUCTION 


In exploring the content of Charter s. 2(b), Canadian courts are hearing an increasing 
number of constitutional claims by journalists, who challenge the validity of laws or other 
government actions which make it more difficult to gather news. As a general matter, it is clear 
that s. 2(b) of the Charter extends prima facie constitutional protection to the dissemination of 
news and other factual information. The question presented in this chapter is: to what extent, if 
any, does this provision provide constitutional protection for a journalist's activity which 1s 
associated in some way with the gathering of news? 


In addressing this question, the chapter first looks at the general question of what is news, 


and what is a news reporter or journalist. It then proceeds to a consideration of the different 
aspects of news-gathering which may be affected by legislation or other government action. 
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2. WHAT IS NEWS? 


In addressing media claims that s. 2(b) of the Charter extends constitutional protection to 
activity involved in news-gathering, it is first necessary to consider what constitutes news. This 
is a subject which is a core focus of discussion in newsrooms, journalism schools, and university 
communications studies faculties. News information, however it is defined, can be found on the 
news pages of newspapers, and in the nightly or hourly news broadcasts of the electronic media. 
However, it might be found as well in current affairs broadcasts, such as CBC's The Journal or 
CTV's WS. It can also be found in the pages of periodical magazines, or in books on current 
affairs topics. Is it possible to define news? If so, how can this be done? Is this properly the task 
of courts? Is it possible to establish constitutional protection for news-gathering, in the absence 
of a workable legal definition of news? 
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3. WHAT ISA JOURNALIST? 


If s. 2(b) were to extend constitutional protection to news-gathering, would this be an 
activity which is exclusively carried on by journalists, or would it be something which every 
individual in Canada would be constitutionally enabled to do, with a prima facie immunity from 
government regulation. Would this constitutional protection extend to corporations, or only to 
human beings? If this constitutional entitlement were to be exclusively allocated to journalists, it 
becomes necessary to consider what constitutes a journalist, and how one achieves this status. 
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4. REPORTERS' ACCESS TO NEWS SOURCES 


a) Protection of Confidential News Sources: 


The media has a longstanding tradition of attempting to protect its confidential news 
sources from compelled disclosure. Reporters have resisted efforts by courts, administrative 
tribunals and royal commissions to find out the identities of those from whom important news 
stories were obtained. they generally claim that they are dependent on confidential informants to 
gain access to important news stories, which they wish to publish in the public interest. They 
fear that if a court or other government authority forces them to reveal such sources, and breach 
promises of confidentiality given to informants, their sources of news will dry up. These 
arguments are advanced in support of claims of privilege under common law, and under the 
Charter's free expression guarantee. Should a reporter's confidential news source privilege be 
established either under the Charter, or at common law? 
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1. INTRODUCTION 


This chapter examines the permissibility of regulations affecting political expression that 
is directly related to an election campaign or the electoral process. It should be noted, at the 
outset, that the Supreme Court of Canada has acknowledged the importance of expressive 
freedom in a parliamentary democracy; see R.W.D.S.U. v. Dolphin Delivery, [1986] 2 S.C.R. 
573. All interferences with section 2(b)'s guarantee of expressive freedom are judged under the 
general section | test. In contrast, the U.S. Supreme Court has acknowledged the existence of a 
hierarchy of free speech values and has indicated that restrictions on political expression will 
effectively be considered per se unconstitutional. See Meyer v. Grant, 486 U.S. 414 (1988). 
Should the Canadian judiciary rank section 2(b) values and reserve the strictest scrutiny for 
restrictions on political expression? Should courts pick and choose among different content and 
contexts for expression, and then assign value to each in accordance with the Charter? Ifa 
judge does so, is he or she simply substituting their opinion for that of the legislature, or is there 
something qualitatively different about a judge's constitutional foray into this area? 


The materials that are included in this chapter analyze two types of restrictions on 
participation in the political process in particular detail. First, we look at the permissibility of 
restrictions on campaign contributions and expenditures. Although the American response to 
this problem was liberal in the years following the decisions in Buckley and Bellotti, the more 
recent decision in Austin appears to be a retreat from the high water mark those earlier 
precedents indicate. Our discussion of Austin will focus, not only on the different conceptions of 
the First Amendment found in the majority and dissenting opinions, but also on the status of 
corporations in the political process. The decision in N.C.C. v. A.-G. Canada is included as one 
of the major Charter decisions on point at present. 


The second area canvassed in this chapter is the constitutionality of direct restrictions or 
regulations on speech during an election campaign, whether targeted at the press or at candidates, 
or at the public generally. A theme underlying these issues is whether freedom of expression and 
democracy are better fostered by legislative intervention in the electoral process, or whether 
laisser faire ensures a more effective promotion of free expression's core objectives. 


These materials should be considered in conjunction with the discussion in the next 
chapter. That chapter deals with legal restrictions on political activity by public servants. Those 
restrictions apply at present both in the context of electoral politics, and generally, during periods 
between elections. It is also important to review the Supreme Court of Canada's decision in 
Lavigne v. OPSEU, [1991] 2 S.C.R. 211, set out in Chapter 6 of these materials. There, the court 
considered whether s. 2(b) is infringed where an employee is forced to contribute union dues, in 
circumstances where the dues are used in part for political purposes to which the employee 
objects. 
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2. REGULATING CAMPAIGN EXPENDITURES AND 
CONTRIBUTIONS 


(a) The U.S. Position: 


Electoral politics have become heavily influenced by money. Campaigns are 
extraordinarily expensive, despite extensive use of campaign volunteers, because of the critical 
role now played by advertisements in the media in electoral politics. The multi-million dollar 
campaigns run in the U.S. have led some to describe the U.S. Congress as the best legislature that 
money can buy. 


Several concerns arise from the role of money in electoral politics. First, if campaign 
spending is not controlled, will access to electoral office be foreclosed to all save the very rich, or 
those favoured by the very rich? Second, if a candidate's sources of election financing are not 
publicly disclosed, can the problem of political corruption ever be effectively redressed? 


In light of these and other concerns, do restrictions on campaign donations or campaign 
expenditures violate the Charter? 
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1. INTRODUCTION 


The previous chapter focused on legal restrictions on expressive activity during election 
campaigns. This chapter's focus is more specific. It addresses the extent to which the political 
activities of public servants can be restricted by law, consistent with the Charter. 


With the ongoing expansion of government at all levels, public servants have become a 
large part of the workforce. In many cases, they have the advantage of becoming familiar with 
the workings of government, the policy issues of the day, and the like. They have the 
disadvantage that there are often strict limits on the extent to which they can translate this 
knowledge into public partisan political activity. 


In defence of such restrictions, it is argued that a core requirement of parliamentary 
government is that the public service be professional and politically neutral. The public and 
politicians must have faith in the public service as a body which objectively analyzes issues, 
presents options to its political masters, and implements decisions made at the political level. 
This political neutrality would be compromised if the public service were to become politicized. 
Moreover, it is contended that public servants should feel free from any pressure to conform to 
any political viewpoint, and should be immune from any pressure or fear that their employment 
could be jeopardized if they do not offer to provide support for a particular political party. 


The question presented in this chapter is as follows: to what extent is it justifiable to limit 
the political activities of public servants in the Charter era? The cases set out in this chapter 
address this broad question. They also raise a variety of remedial issues. For example, can such 
legislation be declared invalid on its face, though it may be constitutional in some applications 
and unconstitutional in others? In such circumstances, should the courts decline to adjudicate the 
issue unless and until disciplinary action is taken against individuals? 
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1. INTRODUCTION 


This chapter examines an issue which recurs throughout these materials, namely the 
extent to which an individual has the constitutional right not to be compelled by the state to say 
something, or to engage in other expressive activity. The issues which can arise in this context 
include the following: 


1. Does Charter s. 2(b)'s guarantee of freedom of expression prima facie include a 
guarantee against being compelled by the state to say something? 


2. If so, what activity constitutes "compelled expression"? For example, what degree of 
state coercion is required before a person is unconstitutionally compelled to express 
something? Does this guarantee extend only to the coerced making of statements, or as 
well, to the coerced engaging in expressive activity? 


3. If compelled expression contravenes Charter s. 2(b), how severe is this infringement 
as compared to situations where the state prevents a person from expressing a viewpoint 


or message? 


4. What test should apply under s. 1 to situations of compelled expression? Does the test 
vary, as compared to situations of compelled silence? 


To examine these issues, the Canadian approach to compelled expression is examined, 
followed by a consideration of the approach to this issue under the U.S. First Amendment. 
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